FOR PUBLI CATI ON
IN THE DI STRI CT COURT OF THE VI RG N | SLANDS
D VISION OF ST. THOVAS AND ST. JOHN

KEI TH BUSSUE, LANNI E BUSSUE
M CHEL CHARLES AND VI RG L
W LLI AMS

Plaintiffs,

)
)
)
)
)
V. ) Givil No. 1991-155
)
PARADI SE MOTORS, INC., and )
DAI LY NEWS PUBLI SHING CO., )
I NC. , )

)

)

Def endant s.

VEMORANDUM AND ORDER

This matter is before the Court on two notions for sunmmary
j udgnent by both defendants: one filed by the Daily News
Publ ishing Co. Inc. ("Daily News") on Count One, joined by
Par adi se Motors, Inc. ("Paradise"), and the other filed
i ndependently by Paradi se on Count Two.

Count One of the second anended conpl aint asserts that
Par adi se placed an advertisenent in the Daily News which the
plaintiffs claimrevealed their confidential tax information. In
connection with a | abor dispute with Paradise, plaintiffs, who
wor ked as nmechanics or in the body shop of Paradi se Mbtors, went
out on strike. The advertisenment was for mechanics and body shop
persons who wanted to earn $30,000 or nore a year. The
advertisenent was in the formof four W2 fornms in which the

nanmes of the enployee's were del eted, but which the plaintiffs
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neverthel ess assert invaded their rights to privacy by disclosing
their physical addresses, social security nunbers and annual
wages for the 1990 fiscal year in violation of RESTATEMENT ( SECOND)
OF TorTs § 652D.

Count Two clains that Paradi se breached its inplied duty to
at-wi |l enployees of fair dealing and good faith pursuant to
RESTATEMENT ( SECOND) OF CONTRACTS 8 205 when it did not performthose
duties in peace, without threats and arbitrary actions to
termnate plaintiffs' enploynent. Plaintiffs' assert that

Par adi se continually abused, threatened, discrimnated against

and arbitrarily suspended plaintiffs in bad faith.

The Standard of Review

Summary judgnent will be granted only if the noving parties
denonstrate that no genuine issues exist as to any nateri al
facts, and that the noving parties are entitled to judgnent as a
matter of law. Celotex Corp. v. Catrett, 477 U. S. 317, 322
(1986). Summary judgnment is an extreme renedy which is not to be
entered unl ess the novants have established their rights to a
judgnment with such clarity as to | eave no roomfor controversy,
and that the other parties are not entitled to recover under any
di scerni bl e circunstances. Reed, Whble and Brown, Inc., v.

Mahogany Run Devel opnent Corp., 550 F. Supp. 1095, 1098 (D. V.I.
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1982). The Court nust also view all reasonable inferences in the
I'ight nost favorable to the non-noving parties. Gans v. Mindy,
762 F.2d 338, 341 (3d Gr. 1985), cert denied, 474 U S. 1010
(1985). Rule 56(c) of the Fed. R CGCv. P. further provides that
an adverse party may not stubbornly rely upon allegations and
denials in the pleadings when faced wwth materials show ng the
absence of triable issues of fact. See Armtage v. United

States, 991 F.2d 746, 751 (Fed. Cir. 1993) citing Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 250 (1986).

The Daily News' Motion on Count One
Plaintiffs assert in Count One that confidential tax records
wer e published when physical addresses, social security nunbers
and annual wages for the 1990 fiscal year were inproperly
di scl osed, thereby violating RESTATEMENT ( SECOND) OF TORTS 8§ 652D,
whi ch states:
One who gives publicity to a matter
concerning the private life of another is
subject to liability to the other for
I nvasion of his privacy, if the matter
publicized is of a kind that
(a) would be highly offensive to a
reasonabl e person, and
(b) 1is not of legitimate concern to the
public.
The Daily News in its notion for sunmary judgnment, which

Par adi se has joined, asserts that the published informtion was
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not, in fact, private and therefore the information that was
reveal ed would only be relevant if the reader had i ndependent
know edge that would allow himor her to link the discl osed
information to a particular individual and, further, that
plaintiffs cannot carry their burden of proving actual damages.
Therefore, the defendants contend they are entitled to summary
judgnent as a matter of l|aw.?

The primary el enent plaintiffs nust establish to prove Count
One is that the advertisenent gave "publicity"” to private facts
about the plaintiffs individually and specifically. Since the
advertisenent did not contain any of the plaintiffs' nanes, it
did not identify any of themdirectly. Fromthe pretrial
di scovery and Joint Final Pretrial Oder it is clear that
plaintiffs are not able to prove that persons who did not already
know the plaintiffs were able to identify the plaintiffs just
fromthe information in the advertisenent. Plaintiffs' w tnesses

are all identified as persons who already knew the plaintiffs

before reading the advertisenents and |inked information in the

1. The Daily News al so asserts that it does not owe a duty of
care which would require it to screen the advertisenent that
Par adi se placed through its newspaper. |In light of the Court's
ruling, we need not reach this issue.
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advertisement with their independent know edge in order to
identify one or nore of the plaintiffs.?
The Daily News cites to McNut v. New Mexico State Tribune
Co., 88 N M 162, 538 P.2d 804 (1975) to support its proposition
that an individual's hone address is public information, and
plaintiffs' do not contend that they have done anything to try to
keep their addresses private, nor have they disputed that their
honme addresses are not public facts. |In addition, the Court
takes judicial notice that every Virgin Islands drivers |icense
uses the driver's social security nunber as a part of the |icense
Identification. Wth respect to the conpensation figures
publ i shed, they were nmerely nunbers and were not identified as
bel ongi ng to any specific individual.® Accordingly, the
plaintiffs have failed to show that the Daily News published, or
Par adi se caused to be published, any private facts about them
Finally, the plaintiffs' burden of proving actual damages

has al ready been determ ned by the Court's Order, in this case,

of October 18, 1991. Based on defendants' unrebutted recitations

2. At least one of the plaintiffs acknow edged that the
adverti sement was about hi mwhen asked by an acquai ntance.

3. At least two of the four plaintiffs conceded that the

information contained in the advertisenent by itself, w thout the
reader knowi ng them personally, would not identify themor revea
any aspect of their private life. Mreover, at |east one of the
plaintiffs conceded that his hone address was not a private fact.
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frompretrial discovery of the plaintiffs' evidence of damages,
the Court finds there is no basis upon which a jury could award
damages for defendants' actions, even assum ng that defendants
woul d be found liable to the plaintiffs for invasion of privacy.
Plaintiffs have no expert evidence to prove with reasonabl e
certainty that plaintiffs suffered any physical or psychol ogi cal
or economc injury as a result of the advertisenent. Since
plaintiffs are unable to establish liability or damages on Count
One, the defendants are entitled to sunmary judgnment as a nmatter
of | aw.
Par adi se's Motion on Count Two

Count Two of the second anended conpl aint asserts that
Par adi se breached its inplied duty of fair dealing and good faith
to at-wi |l enployees under RESTATEMENT ( SECOND) OF CONTRACTS 8§ 205
when it continually abused, threatened, discrimnated agai nst and
arbitrarily suspended plaintiffs in bad faith. Included in this
Count is the allegation that these actions by Paradi se had to do
with the enploynent relationship between the plaintiffs and
Par adi se and that Paradise was retaliating against plaintiffs
decision to strike. Second Anended Conplaint Y 7 and 8 at 2,
I ncorporated by reference in Count Two (No. 1991-155-15). It is

undi sputed that during this period plaintiffs were seeking
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certification as a collective bargaining unit at Paradi se under
the National Labor Relations Act ("NLRA").

Par adi se noves for sunmary judgnment on this second count on
the ground that it is inextricably intertwwned with the
plaintiffs' organizing activities under the NLRA | ndeed,
plaintiffs in their responsive Menorandum of Law i n Support
Count 2 of the Anended Conpl ai nt agree that

In the sphere of enployer/enpl oyee rel ations
t he National Labor Relations Act controls.
The common | aw state renedy for the breach of
the inplied duty of good faith, RESTATEMENT

( SEcoND) oF CoNTRACTS 8 208, will not apply if
the activity falls within the area that is
controlled by the National Labor Rel ations
Act. In Labor Bd. v. Washington Al um num
Co., 370 U.S. 9 (1962), the Suprene Court
stated that there nust be a | abor dispute,
whi ch is one concerning terns, tenure or

condi tions of enploynent for the federal
statute to preenpt |ocal |aws.

Citing San Diego Unions v. Garnon, 359 U S. 236 (1959). The Court
finds that the issues raised in Count Two involve activities

wi thin the exclusive control of the National Labor Relations Act
and are therefore preenpted by that Act. Count Two nust be

di sm ssed for the sane reasons recited in this Court's Order of
COct ober 18, 1991 dismissing the |abor-related counts in the
original conplaint. Accordingly, it is hereby

ORDERED t hat the notions for Summary Judgnment are hereby

GRANTED and Judgnent shall be entered in favor of the Daily News
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Publ i shing Co. Inc., and Paradi se Mtors,

awarded to the prevailing parties.

DATED this __ day of January, 1994.

ENTER:

| nc.

wWith costs to be

Thomas K. Mbore

Chi ef Judge

ATTEST:
ORI NN F. ARNOLD, CLERK

BY:
Deputy

cc: Kent h Rogers
Ronal d Bel fon
Adri ane Dudl ey



